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The Air Belongs the People 
ERNEST GOODMAN 


This simple slogan expresses Labor’s conception the responsibil- 
ity the radio industry toward labor and other non-profit organiza- 
tions. theory perhaps everyone subscribes this principle. But 
like the political slogan 150 years ago, ‘‘that all men are created 
equal,’’ every attempt actually translate the into practice 
the expense acquired privileges, has been met bitter resistance. 
That, least, has been Labor’s experience with the radio 
industry. 

current notion that the air waves belong the people, and 
that they must used for the benefit the people, finds support not 
only principles but the law itself. The history 
the Federal Act 1934 clearly shows that was 
the intention Congress that radio facilities should made available 
for use labor and other non-profit associations. 

When Congress, 1934, was considering new act supersede 
the Radio Act 1927, Senators Wagner and Hatfield proposed 
amendment under which 25% all radio facilities would 
allocated ‘‘educational, religious, agricultural, labor, co-operation 
and similar non-profit making Although the amendment 
was defeated, Section was inserted the Federal Communica- 
tions Act directing the Commission study the possibility allocating 
fixed percentage radio facilities non-profit associations and 
report its recommendations Congress February 1935. 

Immediately upon its formation 1934 the new Commission, 
through its Broadeast Division, began the study required under the 
statute. Public hearings were held from October and from 
November 12, 1934. One hundred thirty-five witnesses testified, 
and approximately 14,000 pages testimony were taken, addition 
several thousand pages 

January 22, 1935 the Commission filed its Report with Con- 
gress.t recommended: 


Note. Mr. Goodman member the Bar the State Michi- 
gan and graduate Wayne University and the City Detroit Law School. 
was counsel for the International Union, United Automobile, Aircraft and Agri- 
cultural Implement Workers America (UAW-CIO) the proceeding brought 
the union before the Federal Communications Commission against the renewal 
license station WHKC, Columbus, Ohio. that matter the 
that the station had policy against the sale time discuss controversial sub- 
jects, such religion, race and politics; that did not apply the policy uniformly, 
but only those with whom the management disagreed; and that the station un- 
fairly censored scripts submitted the union. The matter now pending before 
the Commission joint motion dismiss. 

the Matter Section 307(c) the Federal Communications Act 1934 
and Order No. the Broadcast Division. 

Report Pursuant Section 307(c) the Federal Communications Act 1934. 
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“That this time fixed percentages radio broadcast facilities allocated 
statute particular types kinds non-profit radio programs 
persons identified with particular types kinds non-profit activities.” 


The Commission’s recommendation that allocation fixed per- 
centages made ‘‘at this time’’ was based upon proof the broad- 
industry support the following which are taken 
from the brief filed behalf the National Association 
November 26, 1934. 


record shows that organized labor has been thoroughly satisfied with 
the facilities thus provided commercial broadcasters, and reveals not 
single instance which the facilities networks stations, and access 
thereby the listening audience, have been refused labor, any form 
censorship control has been exercised.” 

record shows that during periods labor controversy the facilities 
commercial broadcasting networks and stations have been freely offered 
the representatives labor, and have been used them without restriction.” 

time has been assigned any nor-profit organization group, 
within the limits editorial selection above defined, the record con- 
clusively proves that censorship any kind exercised the commercial 
broadcasters shown the testimony the executives the stations 


its report Congress the Commission explicitly recognized the 
duty commercial stations make time available non-profit organ- 
izations—labor, education, religious and groups. The Commission 
stated 


“Commercial stations are now responsible under the law render a_public 
service, and the tendency the proposal would lessen this responsibility.” 


While rejecting the proposal that 25% the broadcasting 
frequencies reserved for non-profit associations, the Commission did 
pledge itself ‘‘to assist the non-profit organizations obtain the fullest 
opportunities for The Commission stated: 


“The Commission does not wish seem disregard the requests the non- 
profit organizations. effectuate these requests and accomplish the 
greatest and the widest good that the Commission will undertake the action 
outlined this report. our firm intention assist the non-profit organ- 
izations obtain the fullest opportumities for expression.” 


Pursuant this pledge, the Commission established Federal 
Radio Education Committee,’’ co-operation with the office 
and through this Committee sought assist ‘‘non-profit 
organizations obtain the fullest opportunities for How- 
ever, this Committee, which still functions under the Office 
Education, has limited itself the needs one type non-profit 
organization, namely the educational institutions. With respect the 
other types non-profit organizations discussed the Report, and 
particularly with respect labor, the pledge which the Commission 
made the Congress 1935 still unredeemed. The 
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between other non-profit organizations and commercial ‘‘to 
obtain the maximum service has not proceeded ‘‘under the 
direction and supervision the Commission’’ the Commission an- 
nounced Congress 1935 its report. 

The Report further provided that the conference non-profit 
broadeasting which the Commission proposed call and which later 
became the Federal Radio Educational Committee ‘‘should also consider 
such specific complaints might made non-profit groups against 
the actions commercial broadcasters order that remedial measures 
may taken necessary.’’ Since the Federal Radio Educational Com- 
mittee has limited itself educational rather than non- 
profit broadeasting generally, has not afforded the forum for specific 
non- profit groups and for remedial measures which the 
Commission 1935. 

The filing the Report the Federal Communications Commis- 
sion 1935 eliminated immediate threat the control radio 
facilities the radio industry. Ten years have passed. clear upon 
the record that these ten years the radio industry has failed live 
the standards radio broadeasting which publicly embraced 
1934. 

The record the ten years from 1935 1945 shows that, far 
labor organizations are concerned, the radio industry refused make 
adequate time available, censored its spokesmen and permitted those 
who opposed organized labor present one-sided and distorted view 
labor’s aims and objectives. During the years from 1936 1939 when 
organized labor was struggling obtain recognition against the bitter 
opposition employers, the radio industry gave millions dollars 
free time the National Manufacturers Association and other em- 
ployers groups and thus heavily weighted the scales opinion 
against organized labor this erucial struggle. 

The extent which the National Association Manufacturers 
used the radio for the purpose preventing organization workers 
into labor unions disclosed the LaFollette Committee Reports. 


“As part its comprehensive public information program the National Asso- 
ciation Manufacturers gratuitously furnishes various programs radio sta- 
tions. These stations give the association ‘free time,’ which according William 
Warner, president the association 1937 would cost million dollars 
buy. The important role that radio plays the public information program 
the association revealed the memorandum already quoted 
munity Public Information Programs’ James Selvage, director the 
public-relations department, which Mr. Selvage stated that ‘now more than 
ever before strikes are being won lost the newspapers and over the radio.’ 
review the radio programs sponsored the acquires meaning 
when viewed the light this statement.’ 


*Reports Senate Committee Education and Labor pursuant Res. 
266, 74th Congress Report No. Part 
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1939 the basic struggle attain recognition labor unions 
under the Wagner Act, despite all the propaganda industry, had 
largely succeeded. Following the advent World War Septem- 
ber, 1939 and the steady and rapid increase union membership 
present membership over 13,000,000 labor began knock the 
doors the radio industry for admission basis equality. The 
need for advising the American people the aims and objectives 
the labor movement became apparent, not only correct the public 
impression created industry’s one-sided propaganda, but also con- 
tribute the solution the problems arising out the 
war. 
However, labor soon discovered that was effectively barred from 
use the radio the Code adopted the National Association 
Broadeasters July 11, 1939, which forbade the sale radio time for 
controversial issues. Since organized labor, ipso facto, constituted 
controversial issue, labor could not buy time the air. The extent 
which this was applied against labor indicated the following 
statement the Code Manual issued the National Association 
Code Compliance Committee 


“Discussion (or dramatization) labor the air almost always con- 
troversial nature. Even the so-called ‘facts’ about labor, such the Americas 
Federation Labor’s audited membership figures, are usually challenged.” 


The manner which this provision was generally used prevent 
labor from obtaining time the air illustrated the testimony 
Mr. Mark Woods, President the Blue Network before the Federal 
Communications Commission February, 1943 the proceeding 
approve the sale the Blue Network: 


“Question: Suppose the came along and said that they wanted put 
program and wanted have Vandercook their commentator, how 
would you handle that—put the program and announce that the program 
that: 

The Witness: No, sell time the L.” 

“Question: You still would not sell the time for symphony 
program? 

“The Witness: That correct, Mr. Chairman.” 


Although the Code was interpreted prevent the sale 
radio time labor, industry had difficulty obtaining time pre- 
sent its views and objectives. Numerous programs, network and local, 
were sponsored industry. The devise introducing into these pro- 
grams short talk spokesman for industry’s point view was 
frequently used. Whatever the technique, was apparent that the 
Code had effect upon industry’s publicize its program 
over the air, except that was presented more subtle and therefore 
more effective form. 
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Although the Code suggested that NAB members give time for the 
controversial issues, labor soon discovered that ‘‘free’’ 
time was illusion. Either such time was not available, the time 
which was available was little value, the radio stations would not 
permit labor use its facilities without giving industry equal time and 
industry was not interested conducting debates the radio with 
labor the station itself did not desire its facilities used for such 
debates. 

such when labor did obtain access radio facilities, 
its efforts present its own views were usually frustrated censor- 
ship subject and expression. Certain subjects were generally taboo, 
such the issues involved labor board election labor 
controversy strike the solicitation members join labor union. 
Even subjects which involved the general public, such urging people 
register urging them support labor’s effort roll back prices 
were ‘‘verboten.’’ 

Censorship expression was frequent and extreme that labor 
unions became discouraged their effort obtain radio time inasmuch 
the content their programs was often rendered innocuous 
meaningless. few illustrations this kind censorship will indicate 
its character. 


—The elimination from public tribute Heywood Broun any reference 
the Newspaper which Mr. Broun had been president. 

—The elimination comment the contents the book “Under Cover.” 

—Deletion reference efforts made divide blacks and whites. 

critical comment the voting record United States 
enator. 


1944 organized labor had become convinced, result many 
years experience, that the radio industry was not willing consider 
organized labor responsible section American life entitled 
equal treatment and the right the use fair share its facilities. 
had reached the conclusion that the radio industry was biased against 
organized labor and that any crucial issue between labor and industry 
its power would asserted the side industry. 

was this setting that the Political Action Committee the CIO 
was organized give effective political leadership the crucial 1944 
Presidential election. The PAC recognized the vital role which radio 
would play the election. determined hold the radio industry 
its duty under the Federal Communications Act operate the 
interest without bias prejudice and give labor well 
all other non-profit associations reasonable access radio facilities. 

Under the slogan, ‘‘The Air Belongs the People,’’ the CIO 
ried its campaign for free radio the workers and the American 
people. prepared radio handbook which distributed widely 
throughout the country urging unions seek time the radio, advising 
them the means and methods which they might procure such 


~ 

# 
| 
q 
eal 
| 4 

j 

| 

| 
i 


JOURNAL THE FEDERAL COMMUNICATIONS BAR ASSOCIATION 


time and suggested programs which would acceptable and through 
which labor could present its point view the radio audience. 

The violent reaction this effort, characterized the radio in- 
dustry ‘‘strongarm pressure’’ and ‘‘blackmail’’ obtain free time 
the radio, was sharp contrast previous efforts industry 
obtain the use free time. pamphlet entitled, ‘‘Industry Must 
distributed all its memhers the NAM’s National Industrial 
Information Committee under date April 22, 1937, the Association, 
much the same way the CIO’s radio handbook, advised its members 
just how they should obtain time the radio present industry’s point 
view. The following excerpts will indicate the similarity approach 
between the NAM and CIO pamphlets: 


“B. Radio 

Much the same with newspapers, get one station carry series telling 
about various Smithtown industries. This might done speeches ,or the 
station might propositioned letting local amateur dramatic group 
dramatize series playlets presenting the story Smithtown industries. 
“2. Series speeches another station discussing national problems the 
day their relationship Smithtown. These made not only in- 
dustrialists, but ministers, editors, lawyers, retailers, doctors whatnot. 

“3. Possibly get local station run American Family Robinson.” 


The earlier efforts the NAM obtain free time present in- 
dustry’s viewpoint resulted the NAM obtaining millions dollars 
free time from the radio industry. The reaction the radio industry 


like effort the CIO obtain free time present labor’s view- 
point resulted the most bitter opposition. Significantly this opposi- 
tion was not merely critical the manner which labor sought 
obtain equal treatment the air, but expressed barely concealed re- 
sentment that the effort should have been made all. Thus had the 
radio industry receded from its position 1934 when confidently 
asserted that there existed ‘‘not single instance which the facilities 
networks stations, and access thereby the listening audience, 
have been refused 

The result this controversy, however, was healthy. 
dispelling insidious assumption, which had become prevalent among 
workers well generally throughout the nation, that the air really 
belonged the radio industry. opened the eyes millions people 
the obligation the radio industry licensee use the air the 
public interest for the benefit all the people. 

While the CIO Political Action Committee thus began the task 
educating the American people and particularly the worker concerning 
the character and obligations the radio industry, efforts were 
simultaneously commenced the end that the Federal Communications 


Brief National Association Broadcasters filed the hearings before the 
Federal Communications Commission Section 307(c) the Federal Communi- 
cations Act 1934. 
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Commission would reassume its obligation require radio stations 
operate the public interest and thus fulfill the promise which the 
Commission had made Congress 1935 that, ‘‘It our firm intention 
assist the non-profit organizations obtain the fullest opportunities 
for 

During the ten years following the adoption the Federal Com- 
munications Act 1934 the Commission permitted its power compel 
operation radio stations the public interest wither away 
non-use. The result this failure exercise its authority under the 
law was that the radio industry developed standards operation 
the interest coincide with its own private interests. these 
standards gradually developed through the NAB and subsequently 
they were formalized into Code, they bore relationship the 
standards which the industry had accepted appropriate 1934. 

The Commission originally renewed licenses each six months. Grad- 
ually this period was extended until reached the three year maximum 
permitted the law. The reason for extending the renewal period 
was enable the Commission make more than perfunctory investi- 
gation before renewing licenses. But practice renewals have been 
granted automatically the past, least insofar they related 
determination operation the public interest. Under these 
was natural that the radio stations would eventually 
assume that they had inherent right the frequency assigned 
them and that the determination whether they were operating the 
public interest had been transferred from the Federal Communications 
Commission the National Association Broadeasters. 

was the context this history the gradual deterioration 
the authority the Federal Communications Commission that the 
UAW-CIO, June 1944, filed objections the renewal the license 
Station WHKC Columbus, Ohio upon the ground that the station 
had not operated the public interest.* For the first time the 
history the Commission hearing was granted upon objections filed 
labor union the renewal radio license. 

the hearing the union made two principal contentions. One 
contention was that the Station had censored, edited and deleted matter 
from scripts. The other contention was that the Station its program- 
ing had failed maintain balanced treatment all sides contro- 
versial issues. 

its answer, the Station took the position that had sought 
operate its facilities fairly and the interest under the Code 
the NAB, which was member, but that had formulated new 
policy for operation the future under which labor could purchase 
time, obtain free time controversial issues, solicit mem- 
bers, without censorship except provided the law, the rules and 
applicable decisions. 


*In the Matter United Broadcasting Company, Federal Communications 
Commission Docket No. 6631. 


| 
q 
— 
’ 
7 
7 


THE FEDERAL COMMUNICATIONS BAR ASSOCIATION 


result the Station’s decision not rely upon the NAB Code 
future guide for operating its facilities the public interest, 
agreement upon future policy operation was arrived between the 
Union and the Station. the opinion both parties this policy would 
enable the Station operate the interest and thereby fulfill 
its obligations under the Federal Communications Act. 

Since this agreed-upon policy represents synthesis the views 
the Union and the Station upon the proper operation radio 
station the public interest and since constitutes wide departure 
from the NAB Code, believe holds considerable significance for the 
future relationship between the radio industry and organized labor. 
therefore quote full: 


will the future policy Station WHKC consider each request 
for time solely its individual merits without discriminations and without 
prejudice because the identity the individual, corporation organization 
desiring such time. 

(b) With respect public issues controversial nature, the station’s policy 
will one open-mindedness and impartiality. Requests all individuals, 
groups organizations will necessity have considered light 
the contribution which their use time would make toward well-balanced 
program schedule, which the station will try all times maintain the 
interest the people serves. 

(c) Station WHKC will make time available, primarily sustaining basis, 
but also commercial basis, for the full and free discussion issues public 
importance, including controversial issues, and dramatizations thereof, order 
that broadcasting may achieve its full possibilities significant medium for 
the dissemination news, ideas and opinions. And, doing so, there will 
discrimination between business concerns and non-profit organizations either 
making time available restricting the use such time. Non-profit organ- 
izations will have the right purchase time for solicitation memberships. 
(d) Station WHKC will, refuses time for public discussion, writing 
showing reasons for such denial the extent that requests for time are made 
writing. 

(e) The censorship scripts evil repugnant the American tradition 
free speech and free press, whether enforced government agency 
private radio station licensee. Broadcasts candidates for public office 
may not censored under the law. But all other broadcasts, Station 
WHKC will not censor scripts, delete any matter contained them, except 
for reasons which believes accordance with the law and existing 
regulations set forth its Statement Policy and explained and inter- 
preted the record testimony. the light future experience this policy 
may changed through action the courts, the legislature rules 
government bodies having jurisdiction over particular subject matter. will 
the policy the station adjust its practices such changes, reflecting 
all times the tolerance which the interest the public renders essential. 

(f) The station will see that its broadcasts controversial issues, considered 
overall basis, maintain fair balance among the various points view, 
over the weeks and months will maintain such balance with respect 
local and network programs, both sustaining and commercial 


*From Joint Motion dismiss petition UAW-CIO filed October 20, 1944. 


The Commission has not yet taken action upon the Motion. 
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Radio effective medium for the enlightenment and develop- 
ment opinion has barely been explored America. The Nazis, 
however, demonstrated the terrible power radio the principal in- 
strument propaganda through which nation million human 
beings, within five years, were transformed into insensitive brutes 
bring destruction and suffering upon entire world. 

This potential power provides grave responsibility well 
challenge the radio industry. And the responsibility cannot 
shirked, some voices the radio field have suggested, eliminating 
all discussion public issues and making radio purely entertain- 
ment medium and profitable source revenue. Radio not only has 
the negative duty avoiding censorship and one-sided treatment 
controversial issues. also has the positive duty fully utilize 
its facilities serve instrument for the strengthening our 
democracy. 

the period history which lies ahead, the securing 
durable peace and stable economy co-operation with the people 
other nations will depend large degree upon enlightened public 
understanding political, social and economie problems they arise. 
Radio must ready fulfill its heavy responsibility this process 
enlightenment. The moulding public opinion must not left 
industry. Labor, farmers, educational institutions, groups and 
other organizations the people must not only given 
ample opportunity express themselves these issues—they must 

There has been growing evidence during the past year that the. 
radio industry beginning recognize its responsibility 
operate its facilities the interest. Time has been made 
available the CIO and AFL three national networks. Some local 
stations, too, have shown increasing awareness that labor constitutes 
important and responsible section community life which must 
given the right the use radio facilities without censorship. 

There also evidence that the Federal Communications Commission 
intends assert its authority review station’s programing de- 
termine whether has operated the interest, before renewing 
its license. And its action conducting hearing upon objections 
filed the UAW-CIO the WHKC ease, indicates that the Commis- 
sion recognizes that labor unions are not interlopers but have legitimate 
interest the issuance licenses. The development 
Commission policy along these lines should result the redemption 
its 1934 pledge that would ‘‘assist non-profit organizations obtain 
the fullest opportunities for 

Labor seeks selfish advantage monopoly. What asks for 
itself seeks obtain for all other groups. determined, however, 
continue its efforts create truly free radio America which ob- 
serves practice what concedes theory that, ‘‘The Air Belongs 
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the The immediate future will determine whether pos- 
sible attain this objective within the present framework the radio 
industry—whether the public domain the air waves, private enter- 
prise compatible with political democracy. 


Notes and Comments 


Concealment Identity Minority Stockholders Basis For Denial License 
Renewal. 


March 27, 1945, the Commission made final its Proposed Find- 
ings Fact and Law the application WOKO, 
for renewal license Station WOKO, Albany, New York (VII Fed. 
Com. Bar Jour. 14), and ordered that the denial the WOKO 
renewal license become effective April 27, 1945. This order based 
conclusion that ‘‘the applicant cannot entrusted with the re- 
sponsibilities licensee’’ because from 1934 1942 the identity the 
true owner 24% the stock the licensee corporation was not dis- 
closed the Commission pursuant the requirements Section 308(b) 
the Communications Act 1934, amended, and the Rules the 
Commission. 

Since the enactment the Communications Act 1934, there have 

been but four other instances which, after hearing, the license 
standard broadeast station has been denied renewal revoked be- 
doubt concerning the character, trustworthiness, personal 
the licensee. 1936, the renewal application Station 
KGBZ, York, Nebraska, was denied because false, fraudulent, and mis- 
leading medical advertisements were repeatedly and because 
the principal owner KGBZ used the station promote spurious stock 
selling schemes. KGBZ Broadcasting Company, 559, 
1938, the renewal application Station KWTN, Watertown, South 
Dakota, was denied because the licensee repeatedly ignored rules the 
Commission dealing with technical operation stations, and because 
violation Section 310(b) the Communications Act. Greater 
Kampeska Radio Corporation, 514, 523. 1940, the renewal 
application Station WBAX was denied because false representations 
had been made the Commission, because Sections 301 and 310(b) 
the Act had been violated, and because the licensee was longer finan- 
qualified. John Stenger, Jr., 434, 444. the same 
year, the only revocation station license made final the 
Commission occurred. The license Station WSAL, Salisbury, Md., 
was revoked because material misrepresentations fact the 
financial qualifications the applicant, which, the truth had been 
revealed, would have compelled the Commission deny the original 
construction permit WSAL. Revocation License WSAL, 
34, 37. 
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the other hand, there have been numerous instances when the 
Commission has found after hearing that broadcast licensees have made 
material misrepresentations fact violative the Communications Act 
and its Rules and Regulations raising serious doubt whether they 
entrusted with the responsibilities licensee’’ but has nonetheless 
granted the renewals dismissed the revocation proceedings. For ex- 
ample, two recent cases there was finding that the Commission was 
misled’’ granting the licenses for Stations WTMC, Ocala, 
Florida, and WDLP, Panama City, Florida, without disclosure the 
identity the real party interest each application. The Commis- 
sion found that this deception was deliberate and the culpability clear, 
but nevertheless vacated its prior revocation orders the grounds that 
the two stations were rendering outstanding public service; that the true 
party interest had demonstrated his fitness licensee 
and that the communities served the stations would deprived 
their only primary service wartime the licenses were revoked. 
Panama City Broadcasting Company, Inc., 208 Ocala 
Broadcasting Company, Inc., 223 (1942). Again, the re- 
cent Texas revocation cases, the Commission found that the licenses 
Stations KTBC, Austin, Texas, KNET, Palestine, Texas, KRBA, Lufkin, 
Texas, KSAM, Huntsville, Texas, KGKB, Tyler, Texas, and KGFI, 
Brownsville, Texas, had either been obtained through false and fraudu- 
lent representations the Commission concerning their and 
ownership had been transferred assigned without Commission con- 
sent, both, contravention the requirements the Act and the 
Rules and Regulations. However, the Commission here also vacated its 
revocation orders the grounds that no.charge had been made that 
the program service the several stations was not the in- 
terest; that the licensees the several stations are responsible citizens 
good standing and repute their respective communities; and that 
revoke the licenses would deprive all these communities, except one, 
their only station for local community expression. Red 
Lands Broadcasting al., 473, 479 (1941). 

appears that WOKO the only case which license has been 
denied renewal revoked the single ground concealment 
minority stock the licensee corporation. Since the Commis- 
sion made issue the program service WOKO its operation 
the public interest, presumed that, aside from its violation 
308(b) the Act and the Rules failing disclose the beneficial 
owner 24% its stock, the operation the station WOKO, Inc. 
has been the public interest, convenience, and necessity. Query: 
Does the wilful concealment over eight year period minority 
stock interest render WOKO, Ine. any less trustworthy licensee 
than the several licensees involved the Florida and Texas revocation 
eases, supra, especially the light the presumed fourteen years 
WOKO broadcast service the public interest, convenience, 
and necessity Albany? 
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There one thing certain Commission decisions renewal and 
revocation licenses—stare decisis has not been the rule. 
Cases have been determined individually without regard prior de- 
cisions consistency position. licensee can certain from exist- 
ing decisions that the Commission disapproves the non-disclosure 
material facts, but predict under what conditions the non-disclo- 
sure material facts will result determination that can longer 
‘‘entrusted with the responsibilities licensee.’’ 


Commission Policy Concerning Station Program Content 


April 10, 1945, the Chairman the FCC speaking the presen- 
tation dinner the George Foster Peabody radio awards prefaced his 
remarks with the assertion, ‘‘I have respect that equivalent rever- 
ence for that part the statute which inhibits the government from 
prescribing program 

coincidence, the Commission the same day announced ‘‘a policy 
more detailed review station performance when passing 
upon applications for license renewals.’’ Six stations were ordered 
temporary license with decision reserved their renewal applications, 
pending reply form letter which substance requests the stations 
justify discrepancies between the amount time presently devoted 
local and sustaining programs and representations made their 
original construction permit applications the amount time 
devoted local and sustaining programs. The letter adds, are 
also requested furnish statement showing what type program 
service you intend render the future, specifically what percentage 
your time you intend devote commercial programs and sus- 
taining programs; what percentage network and non-network pro- 
grams; what percentage recorded transcribed programs; and what 
percentage live programs.’’ 

The legal authority for the policy more detailed review 
station’s programming renewal application presumably the 
broad provisions Section 307 the Communications Act 1934 that 
the renewal station licenses shall governed the same considera- 
tions and practices which affect the granting the original application 
the public interest, convenience and necessity. There are numerous 
decisions the Commission that the character the program service 
proposed important factor considered determining whether 
publie interest, convenience and necessity will served the grant 
application for standard construction permit. WLBG, 
Inc. (WRNL) FCC 97, 106; Community Broadcasting Corporation 
FCC 56, 63. The soundness such decisions cannot questioned. 

However, scrutinizing program performance renewal appli- 
cations, the Commission immediately confronted with section the 
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statute inapplicable the original grant construction permits—i. 
Section 326 providing that Nothing this Act shall understood 
construed give the Commission the power censorship over the radio 
communications signals transmitted any radio station, and 
regulation condition shall promulgated fixed the Commis- 
sion which shall interfere with the right free speech means radio 
communication .’’ This the part the statute for which the 
Chairman has recently expressed his reverence. 

Section 326 identical with Section the predecessor statute, 
the Radio Act 1927, and was over into the Communications 
Act without comment. Analysis the legislative history 
ground the Radio Act 1927, however, indicates that Congress, 
prohibiting censorship and interference with free speech radio com- 
munication, intended not only that there should censorship in- 
dividual program content but further that there should program 
direction the part the Commission. 

the disparity between program promises the construction per- 
mit application and the program performance station great 
that conclusion deliberate misrepresentation fraud can fairly 
reached, Section 312 the Act undoubtedly gives the Commission 
authority revoke the license deny the renewal for the false state- 
ments the original application. Also, the promised program service 
was meritorious whereas the program performance the whole has not 
been satisfactory, Section 307 furnishes ample authority for denial 
the station’s renewal the ground that its continued operation with 
inadequate poorly planned overall program service not the 
interest, convenience necessity. Both these conditions 
part confronted the Commission its grant, after hearing, the re- 
newal application Station KIEV, Glendale, Calif., 1940. Cannon 
System, Ltd. FCC 207, 210. Further, the station presents particu- 
lar program programs undesirable nature, such spurious 
stock selling schemes questionable medical advertising, Section 307 
again serves firm basis for denial its renewal application. 
Broadcasting Company FCC 559. these situations not 
involve censorship program direction within the intendment 
tion 326. 

But when wilful misrepresentation low caliber program service 
not issue, the only programming question properly before the Com- 
mission renewal application whether not the overall present pro- 
gram service the interest, convenience and necessity. 
the licensee justify between time now devoted 
local and sustaining programs and the representations made when 
the license was granted inevitably results program direction the 
Commission violative the spirit and intent the prohibition censor- 
ship program content Section 326. The 10th policy an- 
nouncement forces the licensee either closely adhere its originally 
proposed program structure, which most eases guesswork wishful 
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thinking, and disregard program plans evolved from practical experience 
and change revise its program structure meet present conditions 
under threat having make complete and detailed explanation 
the Commission renewal application. These alternatives undermine 
the fundamental concept the Communications Act that the licensee 
has the primary responsibility the free exercise its judgment and 
serve the never static requirements the public interest, 
convenience and necessity. 

Further, the request the Commission its letter that the licensee 
disclose detailed percentages time devoted the future com- 
mercial, network and recorded programs and otherwise record 
future programming, also has very evident tendency narrow the 
freedom action and independence judgment the licensee serv- 
ing the public interest. 

short, does not the April 10th policy the Commission result 
program direction—i. censorship—by 

That fine Jeffersonian principle, ‘‘Truth great and will prevail 
left herself, ever ceasing dangerous when permitted freely 
contradict them’’ which the Chairman also expressed his firm de- 
votion his Peabody address, may Well applied weighing the 
dom the new policy program examination. 

—J. 


Commission Activities 
Charles Denny, Named Member Commission. 


Charles Denny, Jr., former General Counsel, was sworn March 
member the Federal Communications Commission. 
Denny’s nomination the Commission was confirmed the Senate 
March 26, 1945. 

the same time, the Commission announced the appointment 
Rosel Hyde, former Assistant General Counsel charge the Broad- 
cast Division the Law Department, the position General Counsel, 
succeeding Mr. Denny. Vernon Wilkinson, formerly Special As- 
sistant The Attorney General was named Assistant General Counsel, 
taking over Mr. Hyde’s duties. Leonard Marks, Chief the New 
Facilities Section the Division the Law Department was 
named Assistant the General Counsel fill the post vacated when 
Peter Shuebruk resigned engage private practice. 

Mr. Denny came the FCC February 1942 Assistant General 
‘Counsel charge Administration and Litigation and October 
the same year was moved the post General Counsel. 

Born Baltimore, Maryland, April 11, 1912, Mr. Denny attended 
schools and Western High School Washington, was 
graduated from College 1933 and from the Harvard Law 
School 1936. 
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From 1936 1938 was associated with the Washington law firm 
Covington, Burling, Rublee, Acheson Shorb. From 1938 Feb- 
ruary 1942, was the Lands Division the Department Justice 
first attorney the Appellate Section, then assistant chief and 
finally chief the Section. While with the Department Justice 
also served special Assistant the Attorney General. 

General Counse! the FCC since October 1942, Mr. Denny 
had the job supervising the work some lawyers the Law 
Department, represented the Commission before several Congressional 
Committees, conducted score important radio and wire communica- 
tions investigations and hearings, and addition, served continuously 
head the Law Committee the Board War Communications. 

His first important assignment after coming with the Commission 
1942 was preparation the Commission brief the question its 
jurisdiction promulgating the chain regulations. 
argued and won the case when was remanded the District Court 
for the Southern District New York the Supreme Court. 

General Counsel represented the Commission hearings 
the Sanders Bill revise the Communications Act beginning April 
1942 and preparation the FCC presentation for hearings the 
White-Wheeler Bill revise the Communications Act the winter 
1943. also represented the FCC Counsel two years investi- 
gation and hearings—1943-1944—by the Select Committee Investigate 
the FCC. 

Mr. Denny’s most recent assignment was the preparation for and 
handling the important Commission hearings post-war radio fre- 
allocations. days hearings the fall 1944, 231 
witnesses appeared and testified technical and aspects 
all phases radio activity. 


The Federal Communications Commission appointed Rosel Hyde 
General Counsel fill the created the appointment 
Charles Denny, Jr., membership the Commission. 

Mr. Hyde has had years experience with the Federal Com- 
munications Commission and its predecessor, the Radio Com- 
mission, which came soon after its establishment. 

was born 1900 farm near Downey, Idaho, the site 
original homestead claim staked out his father, attended high school 
Salt Lake City, Utah, and later studied the Utah Agricultural 
College. 

the age 24, Mr. Hyde was manager the state bank 
Downey. 1924, having qualified for clerkship Civil 
Service examination, left Idaho for Washington and job with the 
Civil Service Commission. The following year, transferred the 
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Office Public Buildings and Public Parks. During 1924, Mr. Hyde 
studied accounting night and 1925 enrolled the George Wash- 
ington University Law School night. was graduated from the 
Law School 1929. 

Mr. Hyde came the Federal Radio Commission 1928, the year 
was admitted the District Columbia bar. From November 1928 
September 1930 was Chief the Docket Section and reorganized 
docket procedures into the system still use the FCC. 

1932, Mr. Hyde was examiner the Law Department and 
1934, when the Federal Communications Commission was organized, 
was transferred the new Commission attorney-examiner and 
assigned hear both common and matters. 

During his years the Commission, Mr. Hyde has taken leading 
role all studies undertaken the Commission the development 
its rules and regulations and particularly the handling individual 
applications covering all services. played active part 
the first general radio allocation hearings 1928, was Chairman 
the Staff Committee making recommendations Congress 1935 
allocation radio facilities non-profit organizations, handled much 
the network investigation, clear-channel and super-power radio sta- 
tion studies. 

October 1942, Mr. Hyde became Assistant General Couusel 
charge broadcast matters. 

Surely, may said that there legal cursus honcrum 
the General Counselship the Commission, Mr. Hyde the lawyer 
who has completed successfully. one could bring the office 
greater wealth experience. The congratulations which are richly 
due Mr. Hyde may well shared the Commission and the legal fra- 
ternity. And the Federal Communications Bar Association extremely 
proud that one its charter members has thus distinguished himself. 


Leonard Marks Advanced Assistant The General Counsel. 


Leonard Marks, Chief the New Facilities Section the Broad- 
east Division the Law Department, was promoted the post As- 
sistant the General Counsel the Federal Communications Commis- 
sion. 

Mr. Marks has been with the Commission February 1943, 
working first Senior Attorney the Law Department and then be- 
ginning June 1944 Chief the New Facilities Section Mr. 
Hyde handling applications for new standard, and television sta- 
tions. From June 1942 February 1943 was employed the Office 
Price Administration. 

Born March 1916 Pittsburgh, Pa., Mr. Marks was graduated 
from the University Pittsburgh 1935 and from the University 
Pittsburgh Law School 1938, first his class. While law school 
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served the editorial staff the Law Review for two and half 
years. held faculty fellowship the University Law School from 
1938 1939 and was Assistant Professor Law there from 1939 
through June 1942. Since January, 1945, Mr. Marks has been Pro- 
fessor Law the National University Law School Washington, 


Vernon Wilkinson Appointed Assistant General Counsel. 


Vernon Wilkinson, Special Assistant the Attorney General 
the Department Justice, was appointed Assistant General Counsel 
charge the Broadcast Division the Law Department the Federal 
Communications Commission Rosel Hyde. 

Mr. Wilkinson was born Chelan, Washington, January 31, 1909. 
His legal residence Okanogan, Washington. 

received his B.A. degree magna cum laude from Whitman Col- 
lege 1930, being graduated first his class; his M.A. degree from 
American University 1931. 1932, studying under Carnegie Fel- 
lowship, received the Certificate the Faculte Droit, University 
Paris. received his Ph.D. degree international law American 
University 1933 and his LL.B. degree Georgetown Law School 
1938, again being graduated first his class. 

From 1933 1935, Mr. Wilkinson was legal assistant the Law 
Division the Library Congress; from 1936 1938 legal assistant 
the Legislative Reference Service. From 1935 1938 also served 
staff member and later associate editor the Georgetown Law 
Journal. 

began his career the Department Justice 1938 
attorney the Lands Division. 1940 was made Assistant Chief 
the Appellate Section the Lands Division, was promoted Chief 
the Section 1942 and was also designated special Assistant 
the Attorney General. 

has written and reviewed some 300 briefs, argued cases nine 
the ten federal Circuit Courts Appeals and the United States 
Supreme Court. 

Mr. Wilkinson the author these publications: Judgments 
the Supreme Court Rendered Majority One,’’ ‘‘The Item Veto 
the American Constitutional System,’’ ‘‘Is Corporation En- 
titled ‘Due Process Law’?’’, ‘‘The Federal Bill Rights and the 
Fourteenth Amendment,’’ all the Georgetown Law Journal; Wil- 
liam Wait’’ and ‘‘Thomas Whitney Waterman”’ the Dictionary 
American Biography General Bills’’ (for the 74th 
and 75th Congresses) and ‘‘The Constitution the United States 
America, Annotated.’’ 
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Edward Hale Made Assistant Chief Engineer. 


Edward Hale March was appointed Assistant Chief En- 
gineer charge Common Carrier Division the Federal Communi- 
cations Commission. was acting chief from October 17, 1944. 

Mr. Hale has had wide and varied experience more than 
years the communications field. participated the FCC Tele- 
phone investigation 1937 Telephone Engineer and Rate Advisor 
Expert and returned the Commission’s regular engineering staff 
1943 Assistant Chief the Common Carrier Division. 

started his telephone experience with the Central Union Tele- 
phone Co. and spent years with the Western Electric Co. 
Engineer and Telephone Sales Engineer for years 
that period; was then with the Telephone and Telegraph Co. 
for year; Chief Equipment Engineer Long Lines 
Chicago for years and then spent years with the Telephone 
Co. and the Receivership the Central Union Telephone Co. Build- 
ing and Equipment Engineer. 1920 became associated with 
Wray Co. Appraisal and Telephone Expert general con- 
sulting work and participated many state regulatory cases rates 
and valuations. joined the International Telephone Telegraph 
Corp. 1924, serving successively for years Assistant Chief En- 
gineer Spain, Chief Engineer for South America, and Asst. Vice 
President for Postal Telegraph. For the next six years 
private practice Telephone Engineering Expert, being associated 
with Wray the Chicago rate case and with the New York State 
Public Service Commission the New York telephone rate case. 
continued private practice industrial and communications mat- 
ters the spring 1943 and served with the Minnesota Commission 
Consulting Engineer charge the Northwestern Bell case 1940. 


Association Activities 
Annual Meeting Held January 19. 


The annual meeting the Association was held the Statler 
Hotel January 19, 1945. The following officers were elected 


Eliot Lovett, President 

Ralph Van Orsdel, Vice President 
Philip Loucks, 2nd Vice President 
Thomas Littlepage, Jr., Secretary 

Byron Carson, Treasurer 
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The retiring President, Fisher, and Past President Philip 
Hennessey, Jr., were elected the Executive Committee for term 
three years. The Executive Committee, addition the officers ex- 
officio, now consists the following: 


Eugene Sykes 

Rollo 

Horace Lohnes 
Lester Cohen 

Ben Fisher 

Philip Hennessey, Jr. 


The guest speaker the annual dinner was the new Chairman the 
Commission, Hon. Paul Porter, former member this Association. 


Twenty-Three New Members Admitted 


Since the beginning the present administration year the Associa- 
tion has admitted new members. The Executive Committee has 
held monthly meetings. The additional members bespeak the activity 
the Membership Committee. The Legislative Committee and the 
Committee Practice and Procedure have also been active. Plans are 
being considered hold meeting the Association June order 
vote upon amendments the Constitution and By-Laws proposed 
the special committee appointed for that purpose, and also decide 
whether the Association should sponsor certain proposed changes the 
Communications Act and the Rules and Regulations the Commis- 
sion. The members will receive days’ notice any such meeting. 


New Committee Members Appointed 


With the exception special committees, which are appointed for 
specific purposes and for period longer than the current administra- 
tion year, the members all committees are appointed for period 
three years except fill vacancies, which they are for the 
unexpired terms. The present committees, completed the appoint- 
ments the President, Eliot Lovett, are constituted follows: 


Committee Membership 


(Pursuant Article VIII the Constitution) 


year—Edward Wheeler 
years—Fred Albertson, Chairman 
years—Charles Wayland 
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STANDING COMMITTEES 
(Pursuant Article VI, Section the By-Laws) 
Committee Professional Ethics and 


year—Guilford Jameson, Chairman, Perey Russell, Jr. 
years—Paul Spearman, James Kennedy 
years—Howard LeRoy, Dale Drain 


Committee Practice and Procedure 


year—John Southmayd, Harrison Slaughter 
years—John Brady, Karl Smith 
years—Robert Irwin, Chairman, Omar Crook 


Committee Nominations 


year—Reed Rollo, Frank Quigley 
years—Frank Roberson, Horace Lohnes, Chairman 
years—Louis Caldwell, Whitney Landon 


SPECIAL COMMITTEES 


(Pursuant Article VI, Section the By-Laws) 


Legislative Committee 


Herbert Bingham, Louis Caldwell, Duke Patrick, 
Sykes, Chairman, Carl Wheat 


Committee Revision Constitution and By-Laws 


Philip Hennessey, Horace Lohnes, Chairman 
Reed Rollo 


The President appointed the following Committee edit the 
Bar JOURNAL. 


Maurice 
Omar Crook, Willard Egolf, Charles Reynolds, Jr., 
John Southmayd—Associate Editors 
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